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Questions: 
 
(NOTE: All questions and regulations references have been asked relative to the 
proposed 734 regulations, where applicable questions would also apply to corresponding 
sections of 732 and possibly 731 regulations as well) 
 

 
1. Pursuant to 734.210(a) there are activities that are required to be performed within 

24 hrs of the confirmation of the release. Pursuant to 734.625(a)(1) Early Action 
activities conducted pursuant to Subpart B are eligible for reimbursement. 
However, Subpart H does not include a pay item inclusive of these tasks.   
 
Does the Agency intend to revise Subpart H to include a pay item for the 
completion of activities pursuant to 734.210(a)? 

 
If the Agency does not intend to revise Subpart H to include a pay item for these 
costs, with what current Subpart H pay item are these costs associated? 

 
2. Pursuant to 734.210(b) there are six (6) activities that are required to be 

performed within 20 days of the notification of the release to IEMA.  
 

734.210(b)(1) Remove Petroleum to prevent further release 
734.210(b)(2) Visually inspect Release and prevent further migration 
734.210(b)(3) Monitor/mitigate fire, explosion, & vapor hazards 
734.210(b)(4) Remedy hazards posed by excavated or exposed soils 
734.210(b)(5) Measure for the presence of a release 
734.210(b)(6) Determine the possible presence of free product 

 
However, Subpart H does not include a pay item inclusive of these tasks. 
 
Does the Agency intend to revise Subpart H to include a pay item for the 
completion of activities pursuant to 734.210(b)? 

 
If the Agency does not intend to revise Subpart H to include a pay item for these 
costs, with what current Subpart H pay item are these costs associated? 
 

3. Pursuant to 734.210(d) the owner/operator is required to prepare a 45-day report.  
 

In the event of an Early Action extension (734.210(g)) is it necessary and required 
to submit a 45-day report within 45+14 days from notification to IEMA if all 
Early Action activities are not yet complete? 
 
Doing so would require the submission of an amended 45-day report at the 
conclusion of early action activities and potentially result in an unnecessary 
duplicated effort. 
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Does the early action extension provided for in 734.210(g) also extend the 
submission deadline for the report that is required in 734.210(d) to the end of the 
early action period? 
 
If not, and two reports are required to be submitted under this circumstance, 
would the preparation of the second 45-day report be considered an extenuating 
circumstance and therefore reimbursable on a time and materials basis pursuant to 
734.850? 

 
4. Pursuant to 734.210(g) an owner/operator may request in writing that activities 

continue beyond the 45+14 day period.  
 
Are the costs associated with performing this activity eligible and reimbursable? 
 
If yes, is this activity considered an extenuating circumstance and therefore 
reimbursable on a time and materials basis pursuant to 734.850?  
 
If not, what applicable Subpart H pay items would apply to performing this task? 

 
5. Section 734.810 of Subpart H allows for reimbursement of tank removal and 

abandonment costs, performed pursuant to 734.210(f), on a per UST basis based 
on the relative size of the tank.  
 
Is it the Agency’s intent that this cost would include the cost for abandonment 
slurry? 

 
6. Taking into consideration that a waiver of the removal requirements set forth by 

the Office of the State Fire Marshall (OSFM) to allow abandonment-in-place may 
only be granted when unusual situations, determined by OSFM, are present that 
make it infeasible to remove the UST(s),and as such no typical situation exists, 
should all tank abandonment activities be considered as extraordinary 
circumstances? 

 
7. Section 734.845(e) allows for reimbursement of costs associated with travel time, 

per diem, mileage, transportation, vehicle charges, lodging and meals for 
professional personnel.  However, there is not a complimentary section within 
Subpart H to allow for travel costs associated with field personnel.   

 
Would the Agency consider adding a Subpart H Pay Item for field equipment 
mobilization charges as an hourly rate, by the mile, or a mileage scale in addition 
to a field equipment mobilization permitting item on a time and materials basis? 
 
If the Agency does not intend to revise Subpart H to include a pay item for these 
costs, with what current Subpart H pay items are these costs associated? 
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8. Section 734.845(a)(1) allows $960.00 for professional services associated with 
the preparation for abandonment or removal of USTs, however, professional 
services are also required but not limited to the following; 

 
Preparation for Early Action Soil Abatement 
Preparation for a Drilling Event 
Preparation for Implementation of Conventional Corrective Action 
Preparation for Implementation of Alternative Technologies 

 
Would the Agency consider the addition of $960.00 for preparation for an Early 
Action soil abatement, preparation for a drilling event, preparation for 
implementation of conventional corrective action, and preparation for 
implementation of alternative technologies? 
 
If the Agency does not intend to revise Subpart H to include a pay item for these 
costs, with what current Subpart H pay item are these costs associated? 

 
9. Pursuant to 734.845 costs associated with professional consulting services must 

include project planning and oversight, field work, field oversight, travel, per 
diem, mileage, transportation, vehicle charges, lodging, meals, and the 
preparation, review, certification, and submission of all plans, budgets, reports, 
and applications for payment, and other documentation. Sections 734.845(a-f) 
include provisions for each of the above mentioned, with the exception of costs 
associated with applications for payment pursuant to 734.625(a)(14) 
 
Does the Agency intend to revise Subpart H to include a pay item for the 
owner/operator’s reimbursement of the costs associated with the preparation, 
certification, and submission of a payment application for the following? 
 
  Early Action? 
  Site Investigation Stage 1? 
  Site Investigation Stage 2? 
  Site Investigation Stage 3? 
  Corrective Action? 
 
If the Agency does not intend to revise Subpart H to include a pay item for these 
costs, with what current Subpart H pay item are these costs associated? 

 
10. In accordance with section 734.845(a)(2)(A-C) owner/operators may be 

reimbursed for professional oversight of field activities when one or more of the 
following circumstances is taking place:  removal/abandonment of UST’s, 
ETD&B of contaminated backfill, soil sampling around abandoned UST’s, and 
when a UST line release is repaired.   
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This allowance does not account for professional supervision for the confirmation 
of the release, the immediate actions taken to prevent any further release, and the 
identification and mitigation of fire, explosion and vapor hazards. 

 
Would the Agency entertain the addition of language to section 734.845(a)(2)(B) 
which would allow for the reimbursement of professional oversight of these 
activities on a time and materials basis pursuant to 734.850? 

 
11. Pursuant to section 734.605(b)(3), an Eligibility & Deductibility letter is required 

to complete an “application for payment”.  Pursuant to 734.625(a)(15) the costs 
associated with obtaining an Eligibility & Deductibility letter are considered to be 
eligible and reimbursable.  However, Subpart H does not include a pay item 
inclusive of this task.   

 
Does the Agency intend to revise Subpart H to include a pay item for the 
preparation and submission of an Eligibility & Deductibility letter? 

 
If the Agency does not intend to revise Subpart H to include a pay item for these 
costs, with what current Subpart H pay item are these costs associated? 

 
12. Pursuant to 734.345(b), an owner/operator as a minimum requirement must 

conduct “best efforts” to obtain off-site access in accordance with 734.350. 
However, Subpart H does not include a pay item inclusive of this task.   

 
Does the Agency intend to revise Subpart H to include a pay item for conducting 
“best efforts” to obtain off-site access? 
 
If the Agency does not intend to revise Subpart H to include a pay item for these 
costs, with what current Subpart H pay item are these costs associated? 

 
13. Pursuant to 734.210(f) the owner/operator may, as a part of early action, perform 

ex-situ treatment of contaminated fill material.   Will the owner/operator be 
reimbursed for these activities in accordance with 734.850, on a time and 
materials basis? 

 
14. What technologies does the Agency consider “conventional” for the ex-situ 

treatment of contaminated fill material? 
 

15. In our experience, UST removal rates vary depending upon the equipment 
required to remove said UST.  For instance, tanks from 110-2000 gallons may be 
removed with a backhoe, however, tanks with capacities from 2,001 - 10,000 
gallons require a larger piece of equipment, such as an excavator, to be removed.  
Any tanks larger than 10,000 gallons must be removed with a crane. Each of these 
graduations increase the cost for the required personnel and equipment to carry 
out the removal.   
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Would the Agency be willing to restructure the UST volume pay item schedule to 
account for these equipment limitations? 

 
16. The titles listed within 734.APPENDIX E do not include a job description for the 

personnel.  
 

When performing a task where payment will be in accordance with Appendix E, 
will reimbursement be based solely on the educational degree and experience of 
the person performing the task, regardless of the task performed, the efficiency of 
completing the task, and/or the success of regulatory compliance achieved by the 
owner/operator by performing the task? 
 
If not, would the Agency consider adding a section which would briefly describe 
the tasks to be performed by each of the personnel listed in Appendix E?  

 
17. Pursuant to Section 734.340(d) remote monitoring may be required during an 

alternative technology.   
 

How will costs associated with Agency required remote monitoring be 
reimbursed?  
 

18. In accordance with section 734.315(a)(2)(E) a hydraulic conductivity test must be 
completed during Stage 1 Site Investigation activities. However, Subpart H does 
not include a pay item for costs associated with performing and analyzing a 
hydraulic conductivity test.   
 
Does the Agency intend to revise Subpart H to include a pay item for costs 
associated with performing and analyzing a hydraulic conductivity test? 
 
If the Agency does not intend to revise Subpart H to include a pay item for these 
costs, with what current Subpart H pay item are these costs associated?  

 
19. Pursuant to 734.315(a)(3) an initial water supply well survey must be conducted 

in accordance with 734.445(a).  Currently 734.845(b)(7) of Subpart H provides 
for the reimbursement of costs associated with water supply well surveys 
conducted pursuant to 734.445(b & c).  However, there is no Subpart H pay item 
associated with activities conducted in accordance with 734.445(a). 

 
Does the Agency intend to revise Subpart H to include a pay item for costs 
associated with conducting an initial water supply well survey? 
 
If the Agency does not intend to revise Subpart H to include a pay item for these 
costs, with what current Subpart H pay item are these costs associated?  

 
20. In accordance with section 734.845(b)(7), a lump sum rate of $160 will be 

allotted for potable water well surveys which must be conducted pursuant to 
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sections 734.445(b) or (c).  The external costs associated with completing a 
typical well survey are approximately $100 for ISGS and ISWS provided 
information.  Given this typical situation, labor costs associated with this task 
would amount to $60. 

 
Does the Agency feel that $60 is sufficient for the professional labor to comply 
with the requirements set forth in section 734.445?  
 
Is it also expected that this amount would account for time allotted for the 
Professional Engineer’s review and certification, as required by 734.445(d)(4)? 

 
21. Pursuant to 734.825(a)(1), for the purposes of reimbursement, the volume of soil 

removed and disposed of must be determined by the dimensions of the excavation 
plus 5%.   

 
Will a site map with a cross section showing varying depths be sufficient to verify 
this volume?   
 
If yes, will it continue to be necessary to provide the following to the Agency: 

 
a. Copies of the weight tickets from the landfill accepting the waste? 
b. Copies of the special waste manifest? 
c. Copies of the landfill invoice (provided that the landfill acted as a 

subcontractor to the primary contractor)? 
 

Would the additional cost of collecting GPS coordinates to determine the volume 
of the excavated material be considered reimbursable on a time and materials 
basis pursuant to section 734.850? 

 
22. It is USI’s experience that offsite investigations often require widely varying and 

unknown scopes of work.   
 

Would the Agency consider revising the Subpart H pay item associated with 
preparation and submittal of a Site Investigation Completion Report pursuant to 
734.845(b)(8) to T&M if completed during Stage III due the variability and 
inconsistencies within this stage of work? 

 
23. Pursuant to 734.320(b)(3)(A) the owner/operator is required to include within 

their Stage 2 Site Investigation Plan one or more maps detailing hydraulic 
gradient and groundwater flow direction.  In order to obtain this information, an 
additional site visit, apart from the installation of groundwater monitoring wells, 
is required to collect the necessary data.   

 
Does the Agency intend to revise Subpart H to include a pay item for costs 
associated with completing a survey of groundwater flow direction and gradient? 
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If the Agency does not intend to revise Subpart H to include a pay item for these 
costs, with what current Subpart H pay item are these costs associated?  

 
24. In addition to the half-day for each monitoring well drilled in accordance with 

section 734.845(b)(2)(B) and 734.845(b)(6)(B), would the Agency entertain the 
addition of one (1) additional half-day for each required trip to the site including: 
well development, well surveying, and well sampling? 

 
25. It is mentioned within the Illinois Pollution Control Board’s “Discussion” notes, 

page 80, that section 734.845(b)(5) and (6) will be deleted from the regulations 
and that the language “payment for costs associated with Stage 3 site 
investigations will be reimbursed pursuant to Section 734.850” will be added in 
its place, however, this language has not been included in the Board’s proposed 
section 734.845 (b).   

 
Is this omission an error? 

 
26. In Brian Bauer’s Prefiled Testimony submitted March 5, 2004, Mr. Bauer 

indicates that “neither incidental expenses nor decontamination charges” were 
necessary, thus the rate for direct push injections is substantially lower than direct 
push soil borings ($15/ft vs. $18/ft).  Based on our experience, costs associated 
with expendable items will not change drastically between investigation and 
injection activities.  Although investigation activities utilize expendable materials 
used only for sample collection, injection activities utilize expendable points to 
prevent soil from clogging the injection rod.  As a result, the cost differential 
between these two activities is insignificant.  Additionally, decontamination 
between injection points is still necessary to prevent cross contamination.   
 
Would the Agency be willing to increase the per foot rate for Direct Push 
injections listed in 734.820(a) to $18.00/foot. 

 
27. Is the cost for the placement of an engineered barrier pursuant to 742.1105 

eligible for reimbursement?  For the purposes of reimbursement, is it required that 
the design of said barrier be approved by the Agency prior to implementation?  If 
yes, why then would the same proposed rates not apply for engineered barriers as 
they do for replacement of surface materials? 

 
28. It is our understanding that conventional groundwater remediation strategies 

include the use of institutional controls.    
 

What other groundwater remediation mechanisms are characterized as 
“conventional” by the Agency? Subpart H does not include a pay item inclusive 
of these tasks.   
 
Does the Agency intend to revise Subpart H to include a pay item for the 
completion of activities pursuant to 734.210(a)? 
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If the Agency does not intend to revise Subpart H to include a pay item for these 
costs, with what current Subpart H pay item are these costs associated? 

 
29. Pursuant to 734.340 an owner/operator may choose to use an alternative 

technology for corrective action in response to a release.   
 

In the event the cleanup strategy utilizes both conventional and alternative 
remedial methods, and the owner/operator elects to submit a single corrective 
action plan (CAP) inclusive of both technologies, will the costs associated with 
the preparation and submission of the CAP be reimbursed pursuant to 734.850 on 
a time and materials basis?   

 
Or will the owner/operator be required to submit two (2) CAPs?   
 
If two (2) CAPs must be submitted, will the Agency consider the cost for the 
conventional technology CAP reimbursable pursuant to 734.845(c)(1) and 
consider the cost for the alternative technology CAP reimbursable pursuant to 
734.850?  

 
30. It is USI’s experience that an Agency project manager may request a groundwater 

remediation CAP be proposed after soil remediation has been completed.  Would 
the submission of two (2) separate CAPs be reimbursed pursuant to 734.845(c)(1) 
for each submittal independently?   

 
31. In accordance with 734.355(c) any action by the Agency to require a revised CAP 

pursuant to 734.355(b) must be subject to appeal to the board with 35 days after 
the Agency’s final action.  

 
Should 734.355(c) be revised to include budgets as well as plans?  

 
32. The competitive bidding requirements provided in 734.855 provide an alternative 

means for establishing the maximum payment amounts. One of the requirements 
of 734.855 (a) is that any bid solicited under 734.855 be based upon the same 
scope of work as the applicable Subpart H maximum payment amounts.  Since the 
scopes of work have not been defined as part of Subpart H, maximum payment 
amounts, how are the owners/operators to use 734.855 as a reasonable alternative 
to determine maximum payment amounts? 

 
33. Section 734.860 provides that the Agency may reimburse an amount in excess of 

Subpart H, maximum payment amounts, if an owner or operator incurs or will 
incur eligible costs that exceed the maximum payment amounts set forth in 
Subpart H.  Since no scope of work is defined in relation to Subpart H, maximum 
payment amounts, is an owner/operator to assume that all costs incurred in 
response to a release above the maximum payment amount are extraordinary or 
unusual in the definition of eligible under 734.675?   
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34. How will the Agency determine prevailing market rates pursuant to 734.875? 

 
35. How does the Agency intend to collect the data needed to require with 734.875? 

 
36. Would the Agency consider adjusting the maximum payment amounts on January 

1 of each year instead of July 1 of each year so that it would be more consistent 
with the fiscal year most often utilized by private businesses (owners/operators 
and consultants)? 

 
37. If the inflation factor in a given year is greater than 5.0% the adjustment in the 

maximum payment amount under 734.870 would be limited to 5.0%.   
 

Why not adjust by the increase in the CPI since it is reflective of actual market 
conditions? 

 
38. When engineering a remedial strategy for an active station, conventional 

technologies are often not applicable (ex.  a dig and haul is not possible when a 
live system is in place), therefore one must look to alternative remedial designs.  
In reference to Section 734.340(b), an owner/operator must submit a budget that 
demonstrates that the cost for said alternative technology will not exceed the cost 
of conventional technologies.   

 
Is it the Agency’s intent to hold an owner/operator liable for costs in excess of the 
conventional technology amount when a conventional technology is not feasible?  
Would this circumstance be considered extraordinary? 

 
39. Pursuant to section 734.340(c) what is the Agency’s intent in rendering an owner/ 

operator “ineligible to seek payment for the subsequent performance of a 
corrective action using conventional technology” when prior approval for 
implementing an alternative technology is not first attained? 

 
Would the owner/operator be considered ineligible to seek payment for the 
subsequent performance of an alternative technology as well?  

 
40. Pursuant to section 734.320(b)(3)(A-D) and 734.325(b)(2)(A-D) an 

owner/operator is required to produce one (1) or more maps, however, no limit is 
placed on the number of maps which may be required.  Is it assumed that map 
preparation costs are to be included within the primary reporting lump sum task 
for each phase (ex. EA-$4800, SI-$1600/$3200, CA-$5120)?   

 
If so, how can a lump sum amount be determined if the scope of work (one (1) or 
more maps) cannot be determined? 

 
41. Pursuant to 734.835 Sample Handling and Analysis, costs associated with 

transportation, delivery, preparation, analysis and reporting of samples are 
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reimbursable costs and should be billed in accordance with the rates listed in 
734.APPENDIX D.  Is it the Agency’s intent that the per sample rates listed may 
be divided up between the entity doing the transportation, deliver, analysis, etc.? 

 
42. When determining acceptable depths for well installation activities, what entity, 

Agency or consultant, decides what depth is sufficient? 
 

43. Are Subpart H unit rate reimbursable amounts billable within all applicable 
phases of work? 

 
 

44. Pursuant to 734.315 Stage 1 Site Investigation, 734.320 Stage 2 Site 
Investigation, and 734.325 Stage 3 Site Investigation, an owner/operator may be 
required to advance soil borings in an attempt to fully delineate soil contamination 
present on-site.  As a result, what constitutes a “soil boring”? i.e. are minimum 
depths required or must specific tooling be utilized? 

 
45. Pursuant to 734.815 Free Product or Groundwater Removal and Disposal and 

734.830 Drum Disposal, an owner/operator may be reimbursed for costs 
associated with disposal of petroleum contaminated soil and/or groundwater as a 
result of drilling activities.  Who determines, however, whether media should 
drummed or disposed of in bulk? 

 
46. Pursuant to 734.845 Professional Consulting Services, how many submittals are 

included in each unit rate reporting pay item? 
 
47. Have all rates associated with Subpart H pay items been historically evaluated 

against actual reimbursement submittals? 
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RECEIVED

CLERK’S OFFICE

MAY 042005

STATE OF ILLINOIS
May4, 2005 Pollution Control Board

Ms. Marie Tipsord
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolph,Suite11-500
Chicago,Illinois 60601

Re: QuestionsandAdditional Hearing(s)pertainingto R04-22(USTRulemaking)&
R04-23(UST RulemakingConsolidated)

DearMs. Tipsord:

First, let methankthe Board for determiningthat at leastone additionalhearing
shall be held in the abovereferencedmatter. Also, thank you for consideringand
acknowledgingthe requestof themanySouthernIllinois-basedemployeesofEcoDigital
DevelopmentGroupandUnitedSciencekdustries,Inc.

Althoughby regionalandnationalstandardsUnited ScienceIndustries,Inc. is a
very small firm, in the economyof the SouthernIllinois region, our companyis a
significantemployer.Our employees,manyofwhich arenativeto SouthernIllinois and
desire to remain close to their roots, are appreciativeof their employment and are
concernedabout the potential implications of this rule on their employment and our
industry.

As membersofthelargestLUST servicesfirm in theentireStateofIllinois, USI’s
employeesrepresenta client basefrom Chicagoto Cairo, from the Indianastateline to
the MississippiRiver. USI’ s employeesserve a client basewhich is the largestin the
UST businessin theStateof Illinois by a factorof nearlytwo to ournearestcompetitor.
USI’ s client’s consists of owners/operatorsfrom numerous socioeconomicsectors
ranging from highly profitable well-capitalizedbusinessesto undercapitalizedsmall
businessesandeventhefinancially destitute.Havingbeenin theindustryin Illinois since
its inception,andhavingthe practicalexperienceof working on hundredsofLUST sites
acrossall regions of the state for numerous owners/operatorswith varying social,
economicand ethnicbackgrounds,USI andits employeeshave an immenseknowledge
baseregardingtheneedsandconcernsof the UST owner/operator.As advocatesof our
clients(especiallythemom& pop operator),our employeeswantto sharetheircollective
knowledgebasewith the IPCB to ensurethat the recordin this rulemakingreflectsthis
vast baseof knowledgeand practical experienceand most importantly the needsand
desiresofourclients.
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Again, thankyou for hearingeachofUSI’s employee’sindividual requests.Their
livelihood,andthoseofthe hundredsofIllinois’ owners/operatorsthat USI representsare
all dependentuponthelong termviability of theIllinois LUST program. As a result,we
arefully in supportofthe implementationof a fair cost containmentrule that assuresthe
viability of theLUST programfor manyyearsto come. Therefore,it is highly important
to all ofusthat therules thatareeventuallyadoptedpursuantto this rulemakingbebased
upon accurate,reliableand relevantfacts and that the rule that is craftedbe ableto be
administeredfairly, objectively, uniformly and transparently. It is with thesegoals in
mindthatUSI andits employeesdesireto participatein thisprocess.

In oneof therecentpostingsto yourwebsite,you requestedthat interestedparties
provide you with datesin Juneand July during which their time had alreadybeen
scheduledso that you could considerthe commitmentsof the various partieswhen
contemplating dates for the upcoming - hearing. I have previously scheduled
commitmentsfor theentiretime period from June

1
st throughJune

26
th~ I am available

from June
27

th throughthe end of July. In any case,I am committedto providing
constructiveinput and suggestionsduring the remainderof this rulemaking and am
willing to makesacrificesin my scheduleto facilitate participationin the hearingsif the
proposedhearingdateconflicts with my schedule. The employeesof USI that desireto
participatein therulemakingwill provideyouwith theirschedulesunderseparatecover.

TheBoard alsorecentlyrequestedthat writtenquestionsbepresentedby May 4,
2005. TheBoard alsomadenotice that the questionsposedwould beansweredby May
18, 2005. I assumethat questionsmay beposedto eithertheBoard or the Agencyand
will be answeredaccordingly. I also assumethat, after all interestedpartieshave
receivedthe answersto thequestionsposedpursuantto theMay

4
th dead-line,theBoard

will request pre-filed testimony for this summerhearing(s) thereby allowing the
testimonyof the participantsto considerthe Board’s and Agency’s responsesto the
questions. Therefore,althoughI hopeto haveanopportunityto testify at this summer’s
hearingandprovide theboardwith a con~siderableamountof information that I believe
needsto be on the recordbeforea final rule is promulgated,undercoverof this letter I
amsimplyprovidingthequestionsrequestedof theparticipantsby May

4
th

You will note that manyof the questionsthat I am submittinghavethe goal of
attemptingto objectivelydefinehow theAgencyintendsto interpretandadministerthese
ruleswith regardto professionalservicetasks. It is my belief, andI believethat ofUSI’s
employeesand our colleaguesin the industry, that the largest areaof discrepancy
remaining in this rulemaking is the fact that, as a practical matter, these rules if
interpretedandadministratedin an absolutesenseby theAgency,will simplynot allow
enoughtime for theenvironmentalprofessionalto completetheprofessionalservicetasks
requiredundertheAct ashistorically enforcedby theAgency.

This is very problematic as the result could be hundreds of appeals and
unnecessarycoststo all involved parties. Hopefully, the questionand answerperiod
proposedby the IPCB will resolvemany of these issuesand the remaindercan be
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resolvedat theupcominghearing(s). My questionsareattached. Otherquestionsare
beingsubmittedseparatelyby otheremployeesof UnitedScienceIndustries,Inc.

Sincerely,
UnitedScien4~ndustries,Inc.

JayP.Koch
President
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RECEIVED
CLERK’S OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROLBOARD MAY 042005

IN THE MATTER OF: ) STATE OF ILLINOIS
) R04-22 Pollution Control Board

PROPOSEDAMENDMENTS TO: ) (IJSTRulemaking)
REGULATION OF PETROLEUMLEAKING )
UNDERGROUNDSTORAGETANKS 35 )
ILL. ADM. CODE732 )

IN THE MATTER OF )
) R04-23

REGULATION OFPETROLEUMLEAKING ) (UST Rulemaking
UNDERGROUNDSTORAGETANKS ) Consolidated)
PROPOSEDNEW IlL. ADM. CODE734 )

ProposedRule. FirstNotice

PRE-FILEDQUESTIONSFROMJayP.KochFORTHE ILLINOIS POLLUTION
CONTROLBOARD’S

1
St NOTICE OF AMENDMENT TO 35 ILL. ADM. CODE734

AND 35 ILL. ADM. CODE732. -

Belowarequestionsproposedby JayP.Kochin responseto theIllinois Pollution Control
Board’srequestfor pre-filedquestions. Thesequestionsarepresentedin orderto gaina
betterunderstandingoftheAgency’sintent andapproachto theimplementationand
administrationoftheproposedrulesandtheUSTprogramsubsequenttheretoin orderto
facilitatethepreparationanddevelopmentofaccurate,factualandmeaningfultestimony
for thehearing(s)to beheldthis summerin theabovereferencedmatters.

Questions:

1. In Mr. Clay’s testimony,hestatedthatgroundwaterremediationis, by definition,
consideredto beanalternativetechnology. Some,butnot all, IEPAtechnicalreviewers
requirethat a CorrectiveActionPlan,in orderto be acceptable,addressbothsoil and
groundwaterremediation. In asituationwheretheowner/operatoris proposinga
correctiveactionto theagencyfor bothsoil andgroundwaterremediationandassuming
that theproposedmethodofsoil remediationwouldbeexcavation,transportationand
disposal,howwould theAgencyadministertheSubpartH maximumpaymentamounts?
Wouldthis betreatedasaconventionalcap(maximumlump sumpaymentamount)oran
alternativetechnologyCAP (Time & Materials)orwould it beahybrid?

2. Severalconsultantshaverecentlymentionedthat it is verydifficult to havealternative
technologyCAPS (for soil remediation)approvedby theAgency. If analternative
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technologyCAP is submittedto theAgencyandit is not approved,how doestheAgency
intendto dealwith associatedreimbursementissuesunderSubpartH? Specifically,if an
alternativetechnologyCAP is rejectedoneormoretimes,but is eventuallyapprovedby
theAgency,will theAgencyreimburseall professionalservicehoursthat arereasonable
andjustified solong astheratesfor professionalservicesareconsistentwith Appendix
E? If thealternativetechnologyCorrectiveAction Planwasrejectedby theAgency
revieweron oneormoreoccasions,andasaresulttheowner/operatorelectsto
subsequentlysubmita CAPfor a conventionaltechnology,will the costsassociatedwith
thedevelopmentofthealternativetechnologyCAP bepaidpursuantto SubpartH ona
time andmaterialsbasiswith thecostsofthesubsequentlypreparedconventional
technologyCAPbeingreimbursedon amaximumlump sumpaymentbasisin
accordancewith 734.845(c) (1)?

3. How doestheAgencyintendto administerthe“extraordinarycircumstances”
provision? In orderto avoidthelandslideo~’questionsandconflicts that arealmost
certainto ariseaftertheimplementationofanyrule changesofthemagnituderepresented
by SubpartH, is theAgency,prior to thefinal implementationoftherule,willing to
publishon aregulationby regulationbasis,examplesofthetypesof situationsthatit
believeswill warrantaclaimfor “extraordinarycircumstances”?

4. Marketresearchandanalysisperformedby USIindicatesthatnearlyninety-five
percentoftheowners/operatorsthat arecurrentlyengagedin LUST clean-upsin Illinois
areindividualsorverysmall businesses.Manyoftheseindividualsandsmall businesses
do notbelongto theorganizationsthat arelisted asbeingthepartiesthatwill appointthe
MembersoftheLUST AdvisoryCommittee. Will theIEPAconsiderallowing an
additional seator seatson theLUST AdvisoryCommitteein orderto assurethe
representationofthis categoryofowner/operator?

5. TheAgencyis proposingrevisionsthatwouldallow theAgencyto remotelymonitor
alternativetechnologies?Is reimbursementfor theseactivitiesto behandledonatime
andmaterialbasis? -

6. SubpartH, AppendixD providesratesfor SampleHandlingandAnalysis. Section
734.835 indicatesthattheseratesarefortransportation,delivery,preparation,analysis
andresultreporting. Often timesanalyticalsamplesaretransportedto acentralshipping
locationby oneparty,deliveredto the laboratoryby anotherandthenanalyzedby the lab
(athird party). Arethe ratesprovidedin AppendixD to covertheactivitiesof all three
partiesdescribedabove?

7. In numerousinstancesin theAgency’stestimony,theAgencytestifiedthatthe
proposedruleswerebeingpresentedin orderto “reformthebudgetandreimbursement
process”andto “streamlinethe approvalofbudgetsandtheprocessingofreimbursement
claims”. An additionalgoalstatedby theAgencywasto “streamlinetheUST
remediationprocess”. Doesthis meanthattheAgency’sintentionsareto improveupon
(reduceto thegreatestextentpracticable)theamountoftimethatit takesfor thevarious
reviews,approvalsand/orreimbursements?
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8. TheAgencytestifiedthattheratesaregenerallyconsistentwith theratestheAgency
currentlyapproves. The BoardacceptedtheAgency’spositiononthis matteraspartof
therulethatwaspublishedat

1
st notice. Theconsultingcommunity,onthe otherhand,

believesthattheratesthat areprovidedin theproposedregulationsarenot consistent
with thosethat havehistoricallybeenreimbursed.Insteadtheconsultingcommunityis
confidentthattheamountoftimethathasbeenallowedfor variousprofessionalservice
tasksandby extensionthemaximumlump sumpaymentamountsaresubstantiallybelow
thosewhichhavebeenhistoricallyreimbursedby theAgency. Thishasbeena
significantpointofcontentionduringthis rulemakingandrepresentsa conundrum. A
simpleanswerto this conundrumwouldbe to haveaqualifiedandreputableindependent
thirdpartyauditthehistoricalreimbursementrecordsoftheAgencywith regardto the
averagecostsforprofessionalservicesperhouraswell astheaveragenumberof
professionalservicehoursincurredperlaborclassificationpertaskandto allowtheaudit
reportto bepublished,availableto thepublic andplacedon therecordin this rulemaking.
Is theAgencywilling to allow anindependentauditorto performastatisticallyvalid
reviewoftheAgency’shistoricalfiles andto providetheresultsofthataudit to be
enteredinto therecordin thisproceeding?

9. TheBoardhasacknowledgedthatthemethodthattheAgencyusedto establishthe
ratesprovidedin SubpartH wasnotbaseduponscientificor statisticallyvalid means.
TheBoardhasfurtheracknowledgedthatit is largelyrelyingupontheexperienceofthe
AgencyandthattheBoardfinds theratesproposedby theAgencyin SubpartH to be
reasonable.I would generallyagreewith theBoard’sassessmentandopinionwith the
exceptionthatI believethatthenumberofhoursthat havebeenallotted for professional
andconsultingservicetasksthat aresubjectto themaximumlump sumpaymentamounts
andtherefore,by extensionthemaximumlump sumpaymentamountsthemselvesare
substantiallyinaccurate,for thoseservicestheratesthathavebeenestablishedfor
professionalservicesandconsulting. It appearsthat thenumberofhoursthatthe
Agencyhasallottedto professionalservicetasksis woefully inadequate. Sincethe
BoardhasacknowledgedthattheAgencydid notusestatisticallyvalidmeansto establish
therates,what independentvalidationstepshastheBoardtaken,ordoesit planto take,
in orderto assurethatthenumberofhoursthat theAgencyhasallottedfor professional
andconsultingservicesis sufficient to allow areasonablyproficientprofessionalto
completeeachofthenecessarytasks?

10. CantheAgencypleaseprovidealist ofthegovernmentalfeesandpermitsthatit is
consideringnotbeingeligible for reimbursement?CantheAgencyprovidealist of
examplesofthetypesofpaymentsto otherpersonsthatit considersto be ineligiblefor
reimbursement?

11. Becausethis rulemakingis likely to be themostmomentousin thehistoryofthe
Illinois LUST programandis likely to haveaprofoundfinancialimpacton numerous
owners/operatorsandconsultantsacrosstheStateofIllinois, is theBoardwilling to make
asecondrequestfor theIllinois DepartmentofCommerceand CommunityAffairs to
performaneconomicimpactstudyoftheseproposedregulations?It is my understanding
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that, whenrequestedto do solastyear,theDCEOdeclinedto providethis assessmentfor
budgetaryreasons.

12. In their2004testimony,theAgencyindicatedthat 375 consultantsperformedwork
on LUST Sites in the last threeyears. CantheAgencyprovidea list ofthenamesofthe
consultingfirms that, in theaggregate,submittedfifty percent(50%)oftheworkplans,
budgetsandreportsto theAgencyfrom theperiodJanuary2003 to thepresent?

13. TheAgencyobjectedto thenotionofprovidinga “Defined ScopeofWork” for the
SubpartH paymentitems. TheBoard, at first notice,agreedwith theAgency’sposition
on this matter. Onpage78, theBOardseemsto suggestthattheconsultingcommunity
wantedadefinedscopeofwork to beseparatelydevelopedfor eachprojectandalso
suggestthat sucharequirementwould resultin ahighly cumbersomerule. I agreewith
theBoardin that regard. As apoint ofclarificationit hasnotbeenUSI’s desirethat a
detailedscopeof workbepreparedfor eachproject. Rather,USI would like some
definitionto besetforth, on ataskby taskorregulationby regulationbasis,that will help
everyoneunderstandwhatis to beconsidered“typical” andwhat is to beconsidered
“extraordinary”. WouldtheAgencyconsiderpublishing,in advanceofthe effectivedate
ofthisrule, somebroadguidelinesasto what is “typically required”on ataskby taskor
regulationby regulationbasis?

14. Is it theAgency’sintentionthatuponsatisfactionofthedeductible,andprovided
that thelimitations on totalpaymentsprovidedfor in 734.620havenot beenexceeded,
thattheLUST Fundreimburseall correctiveactioncoststhat areeligible under734.625?

15. If fundsarenot availableundertheLUST Fundprogram,orasaresultofthe
implementationofSubpartH, the Agencyis unableto payfor all oftheeligible @ursuant
to 734.625)correctiveactioncostsincurredby anowner/operatorin excessofthe
deductible,doesthis in anywayrelievetheowner/operatoroftheresponsibilityto
complywith IEPAregulationsandremediatethesite?

16. If theanswerto theabovequestionis “no” then,doestheAgencyintendto enforce
theAct andtheLUST regulations,includingthe levyingof fines andpenalties,against
owners/operatorsthat areunableto comply?

17. A practice,whichhasbecomecommonin theindustryin Illinois, andwhich is
necessitatedby long reimbursementcycles,is for consultantsand/orcontractorsto
performcorrectiveactionwork fortheowner/operatorandto generallywait forpayment
for theirservicesuntil suchtime thattheowner/operatorhasbeenreimbursedby the
LUST Fund.Whatis theAgency’sopiniononconsultants/contractorsdeferringpayment
for theirservicesin excessofthedeductibleuntil suchtimethattheowner/operatoris
reimbursed? Whatis theIPCB’s opiniononthis issue? Do theAgencyandtheBoard
believethattheproposedregulations,oranyportionthereofhaveanybearingon this
practiceon thepartoftheconsultant’s/contractors?
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18. In thelate 1980’sandtheearly 1990’stheAgency administereda JointPayment
ProgramwherebytheAgencywould makejoint reimbursementpaymentsto the
Owner/Operatorandtheirprimaryconsultant/contractor.Why did theAgencydo away
with thisprogram?

19. In Mr. Chappel’stestimony,he indicatedthat theactivitiesconductedby a
consultantin eachstepoftheLUST processandtheestimatedpersonneltimerequired
for eachactivity wereprovidedto theAgencybyACECI. Who, atACECI orfrom other
organizations,participatedin this process? Whataretheirqualificationsandcredentials?
How muchexperience,do theyhavein Illinois LUST work andin whatcapacity?What
scopeofworkwasgivento themin orderfor themto determinewhatwasrequiredat
eachstepin theprocess? After receivingtheestimatedpersonneltitles andtheestimated
numberofhoursfrom ACECI did theAgencymakeanymodificationsor additionsto the
informationprovidedby ACECI beforeincorporatingtheinformationinto theproposed
rule? Why in this instancedid theAgencyrely onathird partyto estimatethe
appropriatestaffingandlevel ofeffort requiredinsteadofusinginformationfrom its
historicalexperience?Whenwas theinformationprovidedto theAgencyby ACEd?

20. Is theAgencyfamiliarwith aUSEPAinitiative referredto asTRIAD?

21. Is it theBoardortheAgency’sintentionthatpersonnelthatdo notmeetthedegree,
licensingor experiencerequirementsofAppendixE. but thathavebeenpreviously
employedin theirrespectivepositionsprior to the effectivedateoftherules, be
grandfatheredinto their currentpositions? In thealternativewill thesepersonnelbe
disqualifiedfrom theirpositionsandsubjectto layoff? If apersondoesnotmeetthe
degree,licensingandexperiencerequirementsfor theProjectManagerlaborcategory,
butcandemonstratethat it hasbeenableto successfullydevelopworkplansandbudgets,
gainAgencyapprovalofthoseworkplansandbudgetsandsuccessfullymanagethe
projectwith ahighlevel ofreimbursementby theAgency,canis it the intentof Subpart
H andtheAgencythatthis personwill no longerbeconsideredqualifiedto performtheir
job andthereforebesubjectto potentiallayoffby theiremployer?

22. If apersondoesnot strictly meetthedegree,licensingor experiencerequirementsof
AppendixE howwould the Agencygo aboutdeterminingwhatT&M billing ratewould
beapplicableto the individual?

23. 734.850indicatesthatthereimbursementofpersonnelcostswill bebaseduponthe
work beingperformedandnot theclassificationortitle ofthepersonperformingthe
work. CantheAgencyprovidealist ofthe classifications/titlesthatit considersto be
appropriateto thevarioustasks/regulations?

24. DoestheAgencyconsiderconsulting/professionalservicesto besubjectto the
biddingrequirementsin SubpartH 734.855asan alternativemeansofestablishingthe
maximumpaymentamount? I assumethebiddingrequirementonly pertainsto
contractorssincetherule clearlydelineatesthat consultantswill bepaidfor bid
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solicitationpreparationandbid reviewon atime andmaterialsbasis. Pleaseclarify the
Agency’sintentionswith regardto this matter.

25. If the answerto thequestionaboveis “yes” whatscopeofwork shouldbeusedin the
bid solicitationsincethe scopeofwork associatedwith professionalservicesis usually
unknownat thetimethat theowner/operatorhiresthe consultant?

26. By whatmeansis theowner/operatorandhis orherconsultantrequiredto solicit
bids? If abid solicitationresultsin lessthanthreebids,howmanyroundsof solicitation
arerequired?

27. As anexample,anowner/operatorhasanapprovedbudgetfor acorrectiveactionto
excavate,transportanddisposeof2,000yardsofcontaminatedsoil. Oneeveningduring
thecorrectiveactionwork it rainstwo inchesandthe excavationfills with waterwhich
becomescontaminatedwhenit comesinto contactwith soils in theexcavation.The costs
of thewaterdisposalwasnot in thebudget. How would theAgencyadministerthis type
of situation,assumingthat theowner/operatormakesaclaim for reimbursementofthe
waterdisposalcostsfrom theLUST Fund?

28. As anexample,anowner/operatorhiresaconsultantto performconsultingand
professionaloversightservicesatits LUST site. Theconsultantperformsthework
requiredto obtainAgencyapprovalofa CorrectiveAction Planfor conventional
technology. Theconsultantbills the owner/operatorfor theserviceandthe
owner/operatoris reimbursed.Theowner/operatorpaystheconsultant. After the
completionoftheexcavationwork stipulatedin theapprovedCAP, theAgencyreviewer
requestsagroundwaterremediationto beperformed. How will SubpartH beappliedto
this situation?Will thetimenecessaryto developthegroundwaterCAPbe reimbursedon
atime andmaterialsbasis.

29. Tn calculatingthemaximumlump sumpaymentamountsfor thevariousplansand
reportsrequiredaspartof EarlyAction, SiteInvestigationandCorrectiveActionphases
of aproject,did theAgencyassumethatthevariousplansandreportswouldbeapproved
by theAgencyrevieweron the

1
st submission?I assumethis is thecasesince$640 is

providedfor AmendedPlansandAmendedReports?

30. 734.845(f) provides$640 fortheamendmentofaplanorreport. It wouldappear
that this amountcouldbeexcessivein someinstancesandinsufficient in otherinstances.
Becausethedegreeofmodificationoramendmentto aplanorreportcanvarywidely, it
seemsmoreappropriateandcosteffectivefor theLUST Fundfor this taskto be
performedon atime andmaterialsbasis. WouldtheAgencyconsidertheuseof aT&M
billing methodfor thedevelopmentofamendedplansandreports?

31. 734.800(b) statesthat only someof thecostsassociatedwith eachtaskareprovided
in Section734.810 through734.850andthattheyarenot intendedasan exclusivelist of
all ofthecostsassociatedwith eachtaskfor thepurposesofpaymentfrom theFund.
734.800(c) goeson to statethat SubpartH setsforth onlythemethodsthat canbeusedto
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determinethemaximumamountsthatcanbepaidfrom theFundfor eligible corrective
actioncosts. Therulesgo on to statethat whetheraparticularcostis eligible forpayment
mustbedeterminedin accordancewith SubpartF. If acostitemthatis typically
incurredon aLUST projecthasbeenaccidentallyomittedfrom SubpartH, how would
theowner/operatorgo aboutseekingreimbursementforthat costs?

32. If an owner/operatorengagestheservicesofaprofessionalconsultantandthe
consultant,in goodfaith, initiatesthedevelopmentofacorrectiveactionplan, onlyto
find out aftertheworkwas initiated andasubstantialamountoftime, energyandmoney
hadbeenexpendedthattheprojectconditionswarranta level ofeffort that is likely to
causeits chargesfor theprofessional/consultingservicesto greatlyexceedthemaximum
paymentamountprovidedin SubpartH. In this instance,doestheAgencypreferto be
notified immediatelyofthepotential“extraordinarycircumstance”?It seemsasthough
all partiesinvolvedwould wantto knowwhethertheAgencywould considerthesituation
to beextraordinaryornot beforecontinuingto proceedwith thework. In theexample
providedabove,how shouldthe owner/operatorandhisorherconsultanthandlethis
situationwith theAgency?

33. DoestheAgencyintendto developinternalstandardoperatingproceduresto help
improveandensureuniformity, consistencyandobjectivity in its technicalreviewof
work plans,budgetsandreports?

34. Thetimeto prepareandsubmitan applicationforreimbursementis an eligible cost
under734.625(a) (14). No maximumlump sumpaymentamountis providedforthese
activities. Will amaximumlump sumpaymentamountbeprovidedfor this activity?

35. Under734.445(c ) theAgencymayrequireadditionalinvestigationofpotablewater
supplywells. Fromreadingthisprovisionwithin theregulations,this requirementis
contingentandatthediscretionofthe individual Agencyreviewer. DoestheAgency
considerwells surveysconductedpursuantto thisparagraphto be typical or
extraordinary?

36. Historically, theAgencyhasreimbursedon atimeandmaterialsbasisthe costsfor
field instrumentation,equipment,materialsandsupplies(field purchases),materialsand
supplies(stockitems)andsubcontractorsrelatedto professionalandconsultingservices.
SubpartH providesAppendixD whichdealswith acceptableratesfor samplehandling,
transportation,delivery,analysisandreportingandAppendixB which providespersonnel
titles, qualificationsandacceptablehourlyrates. However,SubpartH doesnotprovidea
list of field instrumentation,equipmentandmaterialsandsuppliesthatareacceptabldin
situationswheretherulescall fortime andmaterialsbilling. Will theAgencybe
providingtime andmaterialsratesfor field instrumentation,equipmentandmaterialsand
suppliesthatwill beconsideredto be themaximumpaymentamountsfor thoseitems
whenthework is associatedwith atime andmaterialstask?
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